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Alors, selon le pourvoi, que la cour d'appel ne pouvait, sans dénaturer

les termes clairs et précis et non équivoques du contrat, qui

reconnaissait que l'acquéreur disposait de la pleine propriété du

logiciel dans les deux départements concernés, déclarer impropre le

terme de pleine propriété, ce terme juridique clair recouvrant le droit
réel le plus important du droit francais, dont le sens ne pouvait étre=
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=ignoré de deux commercants et ne pouvant donc étre sujet a
interprétation; que la cour d'appel a ainsi violé les articles 544 et 1134
du Code civil ;

Mais attendu qu'apres avoir relevé que les parties étaient en désaccord
sur la qualification donnée par elles au contrat du 30 juin 1982 l'arrét,
recherchant I'exacte qualification a donner a l'acte litigieux, constate
que le contrat, ayant pour objet la vente d'un logiciel, était, en raison de
sa date, soumis aux dispositions de la loi du 11 mars 1957 et ne
précisait pas les droits cédés ; que, recherchant aussi l'intention des
parties sur le contenu de ces droits, l'arrét retient que la Crcam voulait
acquérir le droit d'usage et de reproduction du logiciel pour les
diverses coopératives, les droits d'adaptation et de traduction, a défaut
de mention expresse, n'étant pas cédés par la société SCS ; que de ces
constatations et appréciations, c'est sans dénaturer les termes du
contrat, que la cour d'appel a décidé que la société SCS n'avait pas
cédé la pleine propriété du logiciel ; d'ou il suit que le moyen n'est pas
fondé ;

Cour de Cassation, Chambre commerciale, du 9 novembre 1993, 91-
19.770 91-20.246, Publié au bulletin

Sl — gl AT 8 b~ Bgeall Dadlay ol sadll a8l QS (Y)
https://shamela.ws/book/21604/1708#p8
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Economics, Business, and Management Sciences, June
2013).

2- Abu Sarhan. Ahmad, The BOT Contract (T.0.B.), Its
Reality, Jurisprudential Approach, and Sharia Ruling
(Studies, Sharia and Legal Sciences, VVolume 46, Issue 3,
2019).

3- Khreis. Ibrahim, Quality Standards for Waqf Investment
(Zarga Journal of Research and Humanities — Volume
15, Issue 1, 2015).

4- Hijazi. Al-Mursi, The Role of Wagf in Achieving Social
Solidarity in the Islamic Environment (King Abdulaziz
University Journal of Islamic Economics, Vol. (19), No.
(2), 2006).

5- Belkacem. Belarbi, & Rabah, Heiba, Digital Waqf and Its
Role in Achieving Local Development (Al-Hikma
Journal of Philosophical Studies, Vol. 11, No. 1, 2023).

6- Karim. Y. Yam, Renting Wagf Property in Iraqi Law - An
Analytical Study (Al-Rafidain Journal of Law, Issue 85,
Volume 24, Year 26, 2023)

7- Asla. Shamel, The Legal Problem of the Subject Matter in
Electronic Software Development Contracts in Egyptian
Civil Legislation and Comparative Civil Legislation,
Volume Two of Issue Thirty-Three of the Annals of the
Faculty of Islamic and Arabic Studies for Girls,
Alexandria.

8- Qattanani. Abeer, Endowment Institutions in the Ottoman
Era: The Prosperous Architecture of Jerusalem and Their
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O-

10-

11-

Impact on Social Life (Journal of Jerusalem Studies |
2017).

Bin Nafaa Al-Salami. Abdul Rahman, Replacing an
Endowment That Has Not Disrupted Benefits with a
Better Endowment in Islamic Jurisprudence and the
Saudi Civil and Commercial Code, with an Explanation
of Practice in the Courts of Mecca (Journal of the
Faculty of Arts, Beni Suef. University - Faculty of Arts |
2008).

Al-Anzi. Abdul-Rahman, & AIl-Omari. Muhammad,
Mutual Funding for Endowments in Islamic
Jurisprudence (Studies, Sharia and Legal Sciences,
Volume 42, Issue 3, 2015).

Al-Karabi. Abdul-Hamid, Jurisprudential Controls
Related to Electronic Endowments: The Jurisprudence
Network as a Model (Journal of the Islamic University,
Issue 188, Part Two, Year 52, Islamic University of
Medina, Saudi Arabia).

12-Abu Hafs. Siraj al-Din, al-Shafi'i, Umar, The Great

13-

Benefits on the Principles of Ibn Abd al-Salam, edited by
Muhammad Yahya Bilal Minyar, Volume 1, (Printed by
the Ministry of Endowments and Islamic Affairs —

Qatar).

Al-Zaidi. Abdul Hadi, Wagf and Its Role in Developing
State Resources, Issue 26, No. 2, (Journal of the Islamic
University for Sharia and Legal Studies, Gaza,
Palestine).
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14- Najat. Hamdani, The Role of Waqgf Revenues in

Reducing Unemployment and Alleviating the Burden on
the Public Budget in Algeria - A Critical Study (Journal
of Human Sciences, University of Oum El Bouaghi,
Algeria, Issue 2, Volume 9, June 2022).

15- Sayyar. Rokia, & Al-Maziani Muhammad, Electronic

Wagf: Adaptation, Contribution Methods, and Its Most
Important Contemporary Forms (Journal of Emir
Abdelkader University of Islamic Sciences, Issue 1,
Volume 35, Constantine, Algeria, 2021).

16-Qaraush. Kaid, The Right of Al-Hikr (Hikr of Waqf

Lands), (Studies, Sharia and Legal Sciences, Vol. 33,
No. 1, 2006).

17- Mahdi. Muhammad, Glimpses from the History of

Islamic Wagqf until the Ottoman Era, (Journal of Islamic
Research and Studies, Vol. 2012, No. 29, lIraq |
December 31, 2012).

18- Musa. Muhammad, & Hassan. Aznan, & Zakaria.

Habibullah, Waqgf al-Nugas in Islamic History - An
Exploratory Study (Journal of Humanities and Natural
Sciences, Vol. 3, No. 9, Brabdo Educational Services
Foundation, Republic of Sudan | September 2022).

19- Sultani. Narjis, Rights Arising from Wagf Real Estate in

Islamic  Jurisprudence and Jordanian and Iraqi
Legislation (Legal Journal, a Specialized Journal of
Legal Studies and Research, Issue 3, Cairo University,
May 2018).
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Fourth: Refereed Conferences

1. Khattab. Hassan, Controls for Endowment Investment in
Islamic Jurisprudence (research presented to the Fourth
Endowment Conference, on the occasion of the selection
of Medina as the Capital of Islamic Culture for the year
1434 AH - 2013 AD).

2. Fayyad. Attia, Endowment of Benefits in Islamic
Jurisprudence  (Financial Benefits - Ruling on
Endowment of Benefits - Economic Feasibility),
(Research submitted to the Second Conference on
Endowments (Developmental Formulas and Future
Visions), Umm Al-Qura University, | 2006).

3. ldris. Abdel Fattah, Endowments of Benefits (Economic
Feasibility, Obstacles, and Solutions), (A paper
presented to the Second Endowment Conference on
Development Formulas and Future Visions for
Endowments, organized by Umm Al-Qura University in
Makkah Al-Mukarramah | Shawwal 1427 AH).

4. Ahmed. Dunya, Emerging Endowment Areas:
Endowments of Benefits and Rights, (A paper presented
to the Second Endowments Conference in the Kingdom
of Saudi Arabia, held at Umm Al-Qura University | 1427
AH)

5. Qarot. Nour, The Role of the Sharia Judiciary in
Regulating the Conduct of Supervisors, The Second
Conference on Endowments in the Kingdom of Saudi
Arabia (Developmental Formulas and Future Visions)
(Reformist Visions for Endowment Problems), 2006

6. Abdel Shaheed. Heiba, The Authority of the Guardian to
Restrict or Prohibit Permissible Matters in the Service of
the Public Interest (Research Submitted to the Third
International Scientific Conference of the Faculty of
Sharia and Law in Tanta, entitled “Protecting the Public
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Interest in Islamic Sharia and Positive Law” | October
21-22, 2019).

Forum for Jurisprudential Endowment Issues (New
Issues  and Legal Basis) Decisions  and
Recommendations of the Jurisprudential Endowment
Issues Forums from the First to the Seventh, Decisions
and  Recommendations of the  Jurisprudential
Endowment Issues Forums from the First to the Seventh,
(General Secretariat of Endowments - State of Kuwait |
2015).

Fifth: Articles and websites:

1. Al-Qaradaghi. Ali, "Investment of Endowments and its

Ancient and Modern Methods," Scientific Journal of the
European Council for Fatwa and Research, Issue 18,
European Council for Fatwa and Research, Ireland,
2011. Visited on September 27, 2023.

https://www.e-cfr.org

2.

Al-Alwani. Thamer, The Administration of Islamic
Endowments in Iraq and its Reality after (18) Years of
the American Occupation, April 13, 2022, Political, Date
of Visit (September 2, 2023).

https://alummacenter.com/?p=3283

3. Website (AWQAF Endowments) of the Qatari Ministry of

Endowments and Islamic Affairs.

https://awqgaf.gov.ga/procedures

Sixth: Laws:

1- Law No. (14) of 2014 promulgating the Qatari Anti-

Cybercrime Law.
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2- Law No. (9) of 2021 regarding Qatari endowments.
3- Endowment Administration Law No. (64) of 1966, Iraqg.
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